
'.spud lurth.r N.~iAl of Inquiry Ind
Notic. Af 'tARRI.d Bul. Mlking
in Be Do;k.t No, 81-742, 3 Fec Rcd 5179 (1988) • 16, 17

•

B••x••inltion of tb. Policy Stlt•••nt on Cpmplrltiy.
Bro.dc.st H••ring., 7 FCC Rcd 2664 (1992) ..,.... 15

- vi -



stlMMARx

Tak Communications, Inc., Debtor in Po•••••ion ("Tak")

r.qu••ts .xp.dit.d action on the Con.olidat.d Petition to Dismiss

or Deny fil.d by Tak and other. on January 25, 1993

("Con.olidated P.tition").:1

If, a••xp.ct.d, all of Shockl.y Communication.

Corporation'. ("Shockley'.") application. in conflict vith Tak's

caption.d renewal. are thereupon di••i ••ed, the co_i••ion vill

th.n b. fr•• to turn to, and 9rant, Tak'. captioned ren.va1., a.

vell a. the long-form application condition.d th.r.on,~

.nablin9 .con.ummation of a plan of reorqanization ("Plan")

approv.d by the Unit.d State. Bankruptcy Court for the W••t.rn

Di.trict of Wi.con.in ("Ba~kruptcy Court") before expiration of

the Plan on January 8, 1994.

If .uch exp.dit.d action do•• not r ••ult in the di••i ••al of

all the Shockl.y application., the Commi••ion i. reque.t.d

i...diat.ly to d••ignat. Shockl.y'••urviving application or

application. for h.aring with Tak'. corr••ponding r.n.wal

application or application. and, in .0 doing, to specify int.r

&Ua a capari.on betv••n Tak, vith opportunity to prove and

obtain ~. full blnefit of Tak'. r.n.val expectancy, and

Shockl.y.

:I An opposition to the Consolidated Petition va. filed Karch
11, 1"3, and a r.ply to the opposition vill be filed "rch 23,
1"3.

::J Th. lOnfJ-fona application ba. been forwarded by und.r.iped
coun.el for .xecution and vill be filed vith the Ca.ai••ion upon
re~urn, anticipated later this v.ek.
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conte.poraneous with its order confirming the plan of

reorganization, the Bankruptcy Court found that Commi.sion delay

in considering Tak'. renewal. would adversely .ffect Tak's

Ch.pt.r 11 ••tat••nd the int.re.t. of innocent cr.ditor••

Exp.dit.d action on the Con.olidat.d P.tition .nd, if n.c••••ry,

in de.ign.ting .n .ppropri.t. comparative renew.l hearing, i.

therefor. required to avoid prejudice to Tak and to Tak'.

innocent creditors and to fulfill the Co..i ••ion's obligation,

wh.re not inconsi.tent with the Communications Act, to d.f.r to

f.d.ral bankruptcy l.w. and polici•• a. -.bodi.d in ord.r. of the

bankruptcy court••

A comp.ri.on between Tak and Shockl.y expressly peraitting

Tak to prove and obtain full ben.fit of it. renewal expectancy

should be included in any hearing de.ignation order that may

i ••ue in order to secure to Tat the benefit of the renewal

expectancy to which it i. entitled by ca.ai.sion and Court

preced.nt, and to avoid co..i ••ion violation of the autoaatic

,stay provi.ion of Section'362(a) of Chapter 11, Title 11, of the

United state. Code (the ....nkruptcy Code"), or of the prohibition

of Section 525(a) of the Bankruptcy Code a,ain.t ,ove~nt.l

non-renewal of licen.e. becau.e of bankruptcy .tatu••
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BEFORE THE
paDlaAt COKKUKICATIOH8 COKKIIIION

Washinqton, D.C.

In re Application. of

Tak Coaaunication., Inc.,
Debtor in Po•••••ion

For .en.wal of Lic.ns.s of

WXOW-TV, LaCro.s., Wisconsin
WAOW-TV, Wau.au, Wi.con.in
WOOW-TV, Eau Clair., Wi.consin
WKOW-TV, Madison, Wi.con.in

To: Chi.f, Mas. M.dia lur.a'u

)
)
)
)
)
)
)
)
)
)
)
)
)
)

File No•• BRCT-'20731KP
DCT-'20731JtY
DCT-'20731LA
IRCT-t20731LB

Pur.uant to Section O.283(b) (5) of the Ca.ai••ion ' • rul•• ,

Tak Coaaunication., Inc., Debtor-in-Po•••••ion ("Tak"), ren.wal

applicant in the abov.-captioned proceeding., by it. und.r.ign.d

coun.el, hereby petition. the Chief of the .aaa .edia Bureau for

expedit.d action on th. "Con.olidated Petition to Dia.i•• or

Deny" ("Conaolidated P.tition") filed on January 25, 1"3 by Tak

and oth.r. and, if all Shockley Ce-aunication. Corporation'.

C".bockl.y'.") application.v in conflict with Tak'. captioned

renewal. are not in cona.quenc. i...diately di..ia.ed, for

v rcc rile M08. are a. followa: 8PCT-'21103X1, .au Claire,
Wiaconsin; 8PCT-'21103Kr, Wausau, Wisconsin; 8PCT-'21103JG,
.adison, Wisconsin; and IPCT-'21103KH, LaCroase, Wiscon.in.



,. ii

.xp.dit.d i ••uanc. of a hearing designation order or orders

de.iqnatinq any .urvivinq Shockley application for a comparative

renewal h.aring with Tak l
, corre,ponding renewal application,

.pecifying iot.[ &11a a compari,on of Tak, with opportunity to

prove and obtain the full b.n.fit of it, renewal expectancy, and

Shockley.

I. MCUBOtlNP ANP IlDIIABY or ULIlr MQUlITEP

On January 3, 1991, Tak C~unication., Inc., and it.

affiliate Tak Broadca.ting corporation, fil.d petition. in the

Unit.d Stat., Bankruptcy Court for the W••t.rn Di.trict of

Wi.con.in ("Bankruptcy court") for reorqanization under Chapter

11, Title 11, of the Unit.d State. Bankruptcy Cod. ("Bankruptcy

Cod."). A~ fprm' application for tran.fer to the debtor in

po•••••ion wa. grant.d on January 17, 1991,~ and Tak fil.d for
.

r.n.wal of the caption.d Wi.con.in tel.vi.ion licen••• on July

31, 1992. ShoCkl.y filed it. autually exclu.ive construction

perait applications on Nov.mber 2, 1992.

On January 8, 1993, the Bankruptcy Court ent.red rin4ia' pt

rag~ aD4 CpDclu.ipD. pt Law in Btglr4 tA CQDtirwatiAn At ~.

"odeel ,mitgE" 'lin At BeArganiz.tipn ("rindi••").11 Th.

Bankruptcy Court found int.r A11a, in Para,raph , of the

rin4ing., that "[d]elay in con.idering the renewal applicationa

and the long-fora application. adver.ely affect. the Debtors'

~ PCC Pile No.. BALCT-'10104XE throu9h XL.

V The rinding. are attached a. Exhibit Al to the Con.olidat.d
Petition.

- 2 -



chapter 11 e.tate. and interest of Creditors • • . .It On the

•

•••• day, the Bankruptcy Court .nt.r.d its Ord.r Confirming

M.nd.d 'r.ditors' Plan of R.organization ("Ord.r") .il

By a S.ttl•••nt and Con.ulting Agr••••nt dat.d Dec.ab.r 8,

1'92, and approv.d by the Bankruptcy court on January 6, 1'93,

Tak '••01••har.hold.r Sh.ra" K. T.k, in .xchang. for

con.id.ration ••t forth th.r.in, join.d with T.k ' • cr.ditor. in

.upport of confiraation of the Plan by the Bankruptcy Court and

agr••d, int.r &liA, to coop.rat. in obtaining FCC approv.l. and

lic.n•• r.n.wal. n.c••••ry to con.uaa.tion of the Pl.n. V

Pur.uant to the Plan,",control of Tak will pa•• to agroup

of it••ajor cr.ditor. and Tak will ...rg. from Chapt.r 11, if -­

but only if -- p.nding r.n.w.l., including the in.tant Wi.con.in

t.l.vi.ion r.n.wal., have b••n grant.d, and the Co..i ••ion hI.

con••nt.d to .uch transf.r to the cr.ditor group, .0 that .Ich

.t.tion op.rat.d by Tak on January I, 19.3 (th. date the

Bankruptcy Court confira.d the Plan) can be traa.f.rr.d in

accordanc. with the Plan, pn pr bltpr. Janyary 8. 1"4. On that

dat., unl••• c.rt.in of Tak's ••cured and un••cur.d cr.ditor.,

.ach by a aajority vot., agr•• to .xt.nd th. Plan, the Plan vill

be ·d....d withdrawn, and the Plan and the Confiraation Ord.r

~ Th. Qr4,r ia attached aa Exhibit A2 to th. Conaolidat.d
Petition.

1/ A copy of thia AcJr_nt and th. lanJauptey COUrt' a January
6, 1••3 ord.r approving the Agr....nt ar. append.d aa Exhibit A4
to the Conaolidat.d P.tition.



.hall be void and be deemed to be of no force or effect." (Plan,

par a. 32. 13) •

On January 25, 1993, Tak and others fil.d a Consolidated

Petition calling for i..ediate di••i ••al of .11 the Shockley

.pplic.tion.. The Commi••ion i. herein r.qu••ted to act

.xpeditiously on the Consolidat.d Petition Which, T.k b.liev•• ,

.hould r ••ult in.the i...diate di••i ••al of all the Shockl.y

.pplic.tions. But if the Commi••ion .hould for any r.a.on

determine not to di.mi•••11 Shockley'. application. at thi.

ti.e, it i. h.reby r.qu••ted promptly to de.ignate any .urviving

Shockl.y application for a comparative r.n.wal h.aring with Tak'.

corr••ponding r.n.wal application .p.cifying, in addition to

oth.r i ••u•• again.t Shockl.y, a compari.on betw••n Tak, with

full opportunity to prove .nd obtain the ben.fit of it. r.n.wal

.xp.ctancy, and Shockl.y. Such .pecific.tion i. r.quir.d (1) by

Co.ai••ion pr.c.d.nt in c•••• where long-form applic.tion. for

tr.n.f.r or •••iqnaent h.v. been fil.d by r.n.w.l applic.nt•

• ub••quant to ran.w.l ov.rfiling. naca••itating a coaparative

ren.w.l h.aring, (2) by the public inter.st quid.line. for aw.rd

of ranawal expectanci•• approv.d by the D.C. Circuit, and (3) by

bankruptcy law and policy a. euodiad in th. lankruptcy court I.
order and in prohibition. a,ainst C~i••ion action containad in

.pecific provi.ion. of the lankruptcy Coda.
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II. PROMPT DISMISSAL OR PESIQNATION FOR "EARING IS BEOuIREp.

Th. circum.tanc•• in this ca•• clearly warrant .xp.dited

action by the Chi.f of the Ma•• M.dia Bur.au. In King K.bl.

~, DA 93-156, CSR-3754 (adopt.d and r.l••••d F.b. 9, 1993),

~. Chi.f of the Mass M.dia Bur.au granted expedit.d r.li.f to a

party .eeking a waiv.r of ~e cabl••yste. anti-trafficking

provi.ions of Section 617 of ~. Co..unication. Act of 1934, a.

a.ended (Cabl. T.l.vi.ion Consum.r Prot.ction and Coapetition Act

of 1992, Pub. L. No. 102-385, I 13, 106 Stat.' 1460, 1489 (Oct. 5,

1992) (to b. codifi.d at 47 U.S.C. I 537). Section 617 requir.s

that, absent a Commi••ion w.iv.r, newly .cquired cabl••yste••

• u.t be retain.d and operat.d by the purcha.er for .t le••t ~re.

year.. (ial 106 Stat. 1489.) King Kabl., the p.rty ••eking

.xpedited reli.f, was not its.lf in bankruptcy or in any kind of

fin.nci.l distr••• , but w•• the high.st bidd.r on cable syst•••

• old .t .uction by a trust•• in b.nkruptcy. It .ought peraission

to ••11 .yst... to ~ird parti.s after .cquiring ~.. in ord.r to

fin.nc. it. purch••• from,th. bankrupt e.t.t., and ••ked for

.xpedition so that it could .eet • court ••t.bli.h.d d••dlin. for

it. purch.... It. requ••t w.s fil.d J.nu.ry 21, 1993. On

Febru.ry I, gnlV ~.lV. daV' aft.r ~. r.gu.'t ya, fil14, and on.

d.y before ~. court-••t.bli.h.d d••d11n., the .... Nldia Bur••u

i ••u.d • Ielpran4u- Opinion and 0rd.r gr.nting th. r.quired

v.iv.r., r.f.rring to the f.ct th.t -th. Ca-ai••ion b•• g.n.rally

.tteapt.d to conduct it. proc••ding, in • fa.hion th.t i.
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consist.nt with f.d.ral policy as contain.d in the bankruptcy

laws." ling Kabl•. Inc., lupra, at para. 3.

The instant r.qu.st for .xp.dit.d action is tar more tim.ly

than the r.qu'lt in ling Sabl. and it il c.rtainly more cl.arly

and dir.ctly ground.d in bankruptcy policy. ..••d on that

pr.c.d.nt, th.r.for., and on the authoriti•• r.vi.w.d in pag.s

19-22, infra r.garding the obligation of the Ca-ai••ion to

furth.r, and not to fru.trat., bankruptcy court proc••dings, the

r.qu••t.d .xp.dit.d action .hould b. grant.d.

A. !blrl. I' urI. a lpM-tem ..liea,i. tpl1M' a
rlDtyal Shell.oal. \hI 'CSSiMipn viII .EMlly -It.r
action on ~I lAng-CArl geD4ina a AAIP'ri'An baSv••n
~hl rlnayal applicant. vith benltit At it. reDIYal
Ixplctancy. and the challlnair.

Und.r Commi••ion pr.c.d.nt, the filing of a long-form

a••ignm.nt or tran.f.r application by a r.newal applicant about

to be d.signat.d for a comparativ. r.n.wal h.aring -- .v.n though

it ••ans that the r.n.wal applicant probably will not operata the

station during the r.n.wal period -- does not d.priv. the r.n.wal

applicant of it. r'D.wal .xpectancy. On the contrary, the

Ca.al••ion d.f.r. con.id.ration of the long-fora pending a

coaparativ. r.newa1 h.aring in which th. r.newal appllcant, with

th. full ben.f1t of 1ts r.n.wal .xpectancy, is eoapared to th.

cball.",.r. lIy.-.i~ 1nt..rpriM', '0 pee 24 105, 112 (1"2).

Th. Ccmai••lon·. ruling has ba.n th••_ wh.r., a. h.r., prior

to fillng for r.n.wal, the lncuabant lie.n••• ha••ought
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prot.ction und.r Chapter 11 of the Bankruptcy Code. P.ori.

CQlPunity "pldel.t.,., 79 FCC 2d 311 (1980).

In Kay.-Smith Int.rpri••• , Kaye-Smith, a r.newal applicant

(that had not .ought prot.ction of Chapt.r 11 of the Bankruptcy

Cod') .ought r.n.wal of it. lic.n•• for KISW(FM). Hoffart

Iroadca.ting fil.d a tim.ly coapeting application for the ~ISW

faciliti... Two w••k. lat.r, kay.-Smith fil.d a long-form

application to a••ign KISW to Al.xand.r Iroadca.tin; Company.

Th. co.-i••ion withh.ld action on the long-form applicationZ'

pendin; r ••olution of the r.quir.d comparativ. r.n.wal h.arin;.

In d••iqnatin; the matt.r f~r h.arin;, the Commi••ion .aid:

[T]h. Ca.ai••ion mu.t addr••• th••ff.ct of a pending
a••ign.ent application tor kISW(FM). On January 12,
1911, Kay.-Smith Ent.rpri••• filed an application to
a••ign th••tation'. lic.n•• to Al.xand.r Iroadca.ting
Company. Thi. tollow.d by approximat.ly two w••k.
Hoftart'. filing of a ca.peting application for th.
~ISW(FM) fr.qu.ncy. A que.tion i. th.r.for. rai••d a.
to which partie••hould b. comparativ.ly .valuat.d in
the h.arin; proc••ding -- ~y.-S.itb Ent.rpri••• and
Koffart, or Al.xand.r Iroadca.ting and Hoffart.

'0 PCC 2d at 112. Th. Commi••ion r ••olv.d the que.tion by

ord.ring a compari.on betw••n the r.n.wal applicant, kay.-Smith,

and the chall.nq.r, .aying:

V Tbe ca.ai••ion'••tatutory duty to review the qualification.
of a lOIll-fon a••i9ft.. or tran.fer.., and the obligation of the
partie. to obtain C...i ••ion consent prior to eff.cting an
a••l9nMnt or tra.fer, ar. not alni.t.rlal, but .ub.tantiv.
requir...nt. whOM out..- cannot" bJten forr.trantecl. 1M,
....., rrpge4»re • zr_W,n1 '"t••" rtf,.,··" 48 342
(1'.1); !'r,yelen !ca.....,!. 'pnl. c:en., '7 Pee 504 (1'39) •
• eith.r can the e-i••ion tab for ,ranted th. perai.t.not of
lV.ry would-be a..i.,... or tranaf..., a..... by lV.nu leading
to ,prt;bM., hOMe'ba t 1M" , FCC 24 100 (1'17) (lIpr'thw.t
11) di.cu••td infr., or for th.t _tter that .very approv.d
a••igna.nt and tran.f.r will in faet be con.u.aat.d.
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The commi••ion l
• noraal pr.etiee i. to eompare the

qualific.tion. of the lic.n••e .nd the n.w .pplicant.
Thi. i. con.i.t.nt with the int.nt of S.etion 310(d) of
the Communic.tions Aet of 1934, •• aa.nd.d, which
limit. the Commi.sion in a••igna.nt .nd transf.r of
control .ituation. to the propo••d •••ign•• only.

~ Th. Coaai••ion di.tingui.h.d a lin. of c•••• involving

d.funct incuabent r.n.wal applic.nt., di.cu•••d infra, wh.r. a

diff.r.nt an.w.r to the qu••tion had b••n tiv.n. At the .n.uing

comparative h••ring, K.y.-Smith Ent.rpris•• wa. duly award.d a

r.n.w.l .xp.ctancy for its "past broadc.st r.cord," and it.

lic.n•• wa. r.n.w.d. XlvI-Smith Eat.rpri••• , 98 FCC 2d 6'5, 68'

(R.v. Id. 1984). Th. commi,sioa th.r••ft.r, on April 30, 1985,

9r.nt.d the long-fora •••ignm.nt .pplic.tion (FCC Fil. No. IALH­

'1011~FM). lAPS Facility/APplic.tion Inforaation R.port (from

39-01-01 to 93-01-06), FM S.rvice, at 1592-93.

In an ••rli.r case involving a r.newal .pplicant th.t h.d

fil.d • Ch.pt.r 11 b.nkruptcy pltition b.fore filing for r.n.wal,

the Commi••ion likewise order.d • coaparison betw••n the r.n.wal

applic.nt and the ch.ll.ng.r. In Plori. CQllPnity Irp.dea.t.;I,

'9 FCC 2d 311 (1910), the r.newal applicant filed. Ch.pt.r 11

petition in M.y 19'6, fil.d .n initial long-fora assiqnaent

application in Jun., and fil.d for r.n.wal in Auqust. A

coapetin9 application wa. fil.d in Hoveablr. Subs.qu.ntly, the

r.n.val applicant withdrew the initial lont-fora a••ilJftlllnt.
application and fil.d a ••cond long-fona, proposint a diff.r.nt

as.ign... Th. Ca.ai••ion di.tinguished th. d.funet-incuablnt

lin. of ca••• , di.cu•••d infr., noting that, in contrast to ca."

involving a liquidating tru.t•• in bankruptcy or r.c.iv.r, the
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,;*

d.btor in po•••••ion would (as h.r.) b. on hand to .xplain its

action. a. lic.n••• , and would 'as h.r.) dir.ctly b.n.fit from

r.n.wal and Commi.sion approval of the propo••d a••ignm.nt. 79

FCC 2d at 328. The Commi••ion accordingly h.ld the p.nding

a••ignm.nt application in ab.yanc. and ord.r.d a h.aring

coaparing the r.n.wal applicant and the challenger.

If, in contra.t to the .ituation pre.ented in IIYI-I.i;h

Enterpri.e., rloria Cpmmunity Irp'4e";er,, and in the in.tant

ca.e, the renewal applicant i. defunct, and ba. in effect

forfeited it. renewal expectancy -- .0 that a pro.pective

a••ignee/~ran.feree" applioation would in effect be "nullified"

if the haple•• renewal applicant were forced into a compari.on

with the challenger -- the Commi••ion .ay, depending on

circuastance., dee. it in the public intere.t to depart from the

noraal rule and order a compari.on between the pro.pective

a••ignee and the challenger.~ Thu" in NPrtbvt'; Irpade.'tlr,.

~, 3 FCC 2d 571 (1966) (NPrtbyl'; I), a long-fora a••i~ent

application was filed for a .tation that was not on the air.

Sub.equently, the licen.ee filed for renewal. While the

II If th. inCNMent i. c:baZ'9«d vi~ or ,u.~ed of
4iaqualifyift9 ai.conduct, .nd ~. tiJaint of event. ,une.t.. an
.tt..-pt. t.o lat.eral t.o a pri.t.in. .ucc...or in ord.r t.o avoid
scrut.iny of .i......, the C_i••ion vill l"efIUire a aIlowi.. that
the in~lPbent will not. benefit if th. a••iwnee prevail. before
ord.ring a cOllpari.on bet.ween th. cballent.r and ~. p~ive
a••l9ft.e. 1M, ......, IIWM&'" IEP s ,,!.~t=:· ,PCC '3-'5, MM
Dkt. 110. 91-227 erel.•••• Peb. 25, It"l~ ~::':!~:c.'l'rylt;.M in .MnetPv, 2 PeC 241 "2, ,_~_., 4

pee 24 184 (1"'); 19£\bMllt;. SZSpdrtlSer!. 'pc" • PCC 241 700
(1"7); and other ca••• dlacu••• in 1:1». ~, infn. =... Mepnd
Thurld.y Cora" 22 pee 2d 515, 516, r.eAD. grant;.t4, 25 pee 2d 112
(19.70) •
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a••ignm.nt and renewal applications w.r. p.nding, a competing

con.truction p.rmit application was fil.d. The Commi.sion noted

that the .tation was off the air, that the licen.e. had no

int.ntion of puttin; it back on the air, .nd that the a••ignaent

.pplic.tion had been fil.d before the challenge (and .0 was not

.n .ppar.nt .ffort to ••cape the con••qu.nc.. of di.qualifying

ai.conduct). Ob••rving that nua.rou. r.n.w.l .pplic.tion••re

grant.d to parmit qualified pro.pectiv••••ign••/tran.f.r••• to

purcha•••tation. where no renewal chall.nge i* panding, the

Co.-i••ion conclud.d that the •••ign•• •••pplic.tion .hould not

be "nullifi.d" by the happ.nstance that a r.n.wal ch.ll.ng. was

panding. 1sL. at 573. Th. Commi••ion accordingly ord.r.d a

compari.on b.tw••n the pro.p.ctiv••••ign•••nd the

chall.ng.r.~ Accord Clty.land Ioard of Education, 87 FCC 2d 9,

10 (1981); Bronco BrAldsa.tinA CR., 50 FCC 2d 529, 536-37 (1974);

1400 Corpor.tion 'XlM!), 4 FCC 2d 715, 716-17 (1966).~1

!I Iu~ _ "AJ1ib¥e.t; __M'..n. Ips., 6 PCC 2d 700, 704-05
(1"7) (NA~bya., II). When tb. proapectiv. a.si9n•• back.d out,
and • n.w pro.pectiv••••itn.. southt to be aubstitut.d for
coap.ri.on with the chall.ng.r, the Ca.ai••ion declin.d to ".av."
the prospective a••itn•••nd forc.d the d.funct r.n.wal applicant
into. co.pariaon with the chall.ng.r, .ff.ctiv.ly nullifying the
pro.pectiv••••i9n•••• application.

~ Th. Audio ••rvic•• Diviaion baa followed tb. Ca.ai••ion·.
defunct-iftC:\mbent line of ca..s in tvo recent bearill9 dea1.-tion
ord.ra. In __, ,ilMn; .t_. ,_txv , 5 Pee Jtcd 2052
(Audio S.rvic•• Divi.ion 19'0), the .tation va. off tha air .nd
in the band. of a court-appointed rec.iv.r cha~ed with
liquidating the .tation for the benefit of creditor.. Th.
rec.iv.r put the .Ution back on til. air and turned
r.sPOnsibility for daily operations over to a prospective
•••ign.. Who .cquired the ri,ht to continu. to use til. oper.ting
••••t. fro. r.po•••••in9 cr.ditor.. ... IInDItt Gilbert qain••.

(continu.d ••• )
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'..

Tak, like the r.n.wal applicant in p.oril Community

IrQ,4;,.1;.r., is in r.organization -- it is not d.funct or in the

hands of a liquidating trust•• or r.c.iv.r. It will, in the

person of its principal Sharad X. Tak, b. available to prove its

.ntitl•••nt to a r.n.wal .xp.ctancy (and to answ.r for its r.cord

.s .n incuabent lic.ns••). It, like its cr.ditors, is pl.inly

.ntitl.d to ben.fit .nd, .gain, •• lic.n••••nd in the per.on of

it. principal Mr. T.k, will b.n.fit from gr.nt of r.n.w.l .nd

con••nt to the transf.r approv.d by the Bankruptcy Court. If the

tr.n.f.r do.. not t.k. plac. b.caus. the c.ption.d r.n.wals .r.

not gr.nt.d, or the Co.-issfon do.s not approve the r.n.wals and

tr.n.f.r in tim. or for any oth.r r.ason -- Tak, •• d.btor in

po•••••ion, will in the p.r.on of Mr. Tak r ••ua. and continu.

oper.ting the .tations p.nding r.organiz.tion. Th.r. i., in sum,

.v.ry r.ason to accord Tak it. r.n.wal .xpect.ncy and no r.ason

or pr.c.d.nt that .upports d.priving it of th.t .xpectancy.

Accordingly, the r.li.f h.r.in r.qu••t.d .hould b. gr.nt.d.

IV ( ••• continued)
_iX.r , Pee 13.-3, .. Dirt. No. 10-125 (r.leaHd Mar. 6, 1913)
(receiv.1' .......tM \UMI.r ill...l transf.r of control i ••u.).
eitift9 th. e-iuion·. c1efunct-iftC\8lnt ca..., th. Audio
..rvic•• Divi.ion decid.d th.t th. public inter••t would be
_tt.r aerv_ by • c-..riaon between the cball.ft9.r .nd th.
pl'08pectiv....J.t- r.th.r th.n til. d.funct licenMl. pm
J·S' 'I. DlXlI· ."... ip "..", 6 Pee acd 50.. (Audio
servic•• Divi.ion 1191) ( t. vere in the banda of liquid.ting
tru.t...ppointed pur.uant to Ch.pt.r 7 of th. Bankruptcy Cod.).
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---

B. C9Urt-'PPrevl4 suide1iQl' r.quir. thlt Tlk b. cr.dit.d
With ita r.n.wll .xp.ct.ncy.

Th. commi••ion'. normal practic. ot ord.rin; a compari.on

betw••n a r.n.wl1 ov.rtil.r and th. r.n.wal applicant 'v.n wh.r.

a long-fora a••igna.nt or tran.f.r application ba. b••n fil.d·(.o

that it i. lik.ly that the r.n.wal applicant will not op.rat. the

.tation in th. r.n.wal p.riod), i. con.i.t.nt with the

coaai••ion'. vi.w that th. r.n.wal .xpectancy i. ba••d on pa.t

performance a••uch, not on pa.t performance a. a pr.dictor of

future p.rtormanc.. Th. incentiv./diainc.ntiv. a.p.ct. of the

thr••-part ju.tification for th. r.n.wal .xpectancy ••tabli.b.d

by the Co.-i••ion in Cqw1•• IrolOclltins. Ins., 16 FCC 2d "3,

1013 (1'11), Ind approv.d by the D.C. Circuit in C.ntrl1 r19rid.

Int'reril.l. Ins. y. rcc, '83 F.2d 503, 507 (D.C. cir. 1'82)

(Cantril r1grid. II), Clrt. 0.ni.4, 460 U.S. 1014 (1'83), in flct

con.titut. an additional co_p.lling r.a.on thlt.Tak .bould

r.c.iv. the ben.fit of it. r.n.wal .xpectancy if a co.parativ.

h••ring i. n.c••••ry.

Th. thr••-p.rt r.n.wal .xpect.ncy .t.t...nt in C.ntral

r10ri41 II wa. foraulat.d by the Ca.ai••ion in dir.ct r ••pon.. to

th. Court'. requir_nt in r_nding can1;n1 r10ri4. 1D1;l n ri l ••.

Inc. y. rc:c:,111 that the ea.ai••ion .t.t. it. rational. for th.

propo.ition that in a coaparativ. r.n.wal ..tting th. renewal

applicant" ·'..ritoriou.' pa.t r.cord d•••rv•• appropriate

111 5" F.2d 37, 51-'1 (D.C. eire 1'71) (ca•• re.andtd: FCC
petition for rtbearing clenied) (S1!DSA1 r19riM I), gen.
'iei"" lub '.. CCDr1.. IrMfG"1;ina. Inc. y. C.n1;rll r19ri41
Int'reli•••. Ins., 441 U.S. 957 (1979).
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w.iqht in the ov.rall 'public int.r.st' d.t.rmination,

irr.sp.ctiv. of the pr.dictiv. value of past performanc•. " 598

T.2d at 60. In its initial d.cision, the D.C. Circuit had not.d

the Commi.sion's .rgum.nt to this .ff.ct in p••sinq:

We und.r.t.nd the Co.-i••ion'. pre••nt idea of
r.n.w.l .xpect.nci•• aay be aor••xp.n.iv. -- th.t .n
-.xpectancy" ••y b. ven.rated by .o••thinq le.. th.n or
diff.r.nt fro. aor...ritoriou••,ervic.. An incuab.nt
i •••id .ntitled to expect r.n.wal if it h•• "••rv.d
the public int.r••t in •••••ub.t.nti.l ••nner."
App.r.ntly, • ".ub.t.nti.l" pa.t r.cord would be. .
f.ctor w.igh.d in the incumbent'. f.vor irr.,gectiYI of
which .pplic.nt were predict.d to perfora b.tt.r in the
tutur.. Such.n .ntitl...nt would be provided to
pro.ot•••curity dir.ctly .nd to indue. inv••t ••nt
which oth.rwi••••y not. b•••d.. Wh.th.r .nd in what
aann.r pl.cing .uch • thumb on the b.l.nc. in .n
otherwi•• co.p.rativ. inquiry .ay b. r.a.onabl. are, w.
think, op.n and difficult qu••tion••

~ at 43 (••ph••i. in oriqinal). But it had n.v.rth.l•••

r.v.r••d the Coaai••ion'••w.rd of r.n.w.l .nd re.and.d the c••••

In • p.tition for r.h.aring ,n blnc, the Coaai••ion pr••••d its

.rqua.nt that • ren.wal expect.ncy .hould not b. b•••d
.

• xclu.ively or ••inly on progr•• pr.dictiv. f.ctora .ddr••••d in

the Co.-iaaion'. 1'" Policy St.t...nt for co.p.r.tiv. h••rings

involving only n.w .pplic.nt. -- but rath.r on ..ritorious pa.t

Parforaance •• .uch:

[U]ndflr ~. panel'. rulint, ....t.nti.lly-parforaing
inC'1Pbetftt••r•••privacl of ~. "renewal axpact.nci....
which thi. Court in ....t.r ...ten viewed ••
"ordinary", "l..itiaat." I and "1IIplicit in ~•
• tructure ot tbe Act." As tbe Court. tber. axpl.inacl, .
".uch expectanci.. an provided in order to proaot•
• .curlty ot t.nure and to induce .ffoRa and
inv••tMnt., furth.rift9 the public int.nst, th.t aay
not be elevoted by a 1icen.. vitbout reasonable
s.curlty. - Pursuant to ~_ axpactancle••
".ubstantial" or "..ritoriou." pa.t record i. a
relevant f.ctor to b. weighed in the incuabant'. f.vor.
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In thAI "D". • ·.ritgriRUI" pl" "cArd dM'ry••
IlprRpril'l wtiJh' in 'h. oy.rl!! ·JMb~ic iD1j.r••t"
411;'[8inl1;i 'O. irreaRIc,iv' pt 1jh' pr"ic1;iv. Vllu. of
pa'1; 8'r(9£11n" and, cln'irlry ~R t be I'D.l', Vi • w,
irra.p.c~iy. At MY tinding conc.rning Ut. chlll.ng.r'.
lik.ly future ptrctormlnc.l.

~ It 60-61 (••phl.i.ldd.d) (citation o.itt.d) •

•••ponding to this Irqua.nt, the pln.l Icknowl.dg.d in I

Suppl•••ntll Ord.r on r.h.lring thlt the Cc.mi••ion'. Irqua.nt

w•• ·.t l •••t • plau.ibl. con.truction of the 'public int.r••t.·"

• • • If [M iosy,bent' I Mritipripul rSSArd 1 w're giy.n
.ngygh yeight (.ntir.ly .part from pr.dicting the
fu~ur.), •• , for .xl.pl., to I"ur. indu.try .tlbility,
t;h. ilMj,.bent Uyl. cgnc:.iYUly pr.vail 'Un un tih.
;hall'ager ptberwi" tihpugbti 1jb' ..tit.r APPlicant.

• Th.r. ar. probably .ant poliei•• , .or. or 1•••
inf.rabl. troa the ·public int.r••t·, which aight b.
balanc.d tog.th.r with the predicted quality of
pr09ra..ing. W. und.r.tand the Coaai••ion, in pr•••ing
r.n.wal .xpectanci•• , .to b. conc.rn.d with the
di.inc.ntiv••ff.cts of unc.rtainty.

~ at 60 (••phasi. in original) (footnot. omitt.d). How.v.r,

the pln.l .xplain.d that the Coaai••ion had not d••cribed how it

Iccord.d w.ight to this non-comparltiv. flctor with .uffici.nt

clarity to p.rait .ff.ctiv. jUdicill r.vi.w, and that the r ••and

va. to give the cc.ai.sion the opportunity to do '0.
Tlking up the Court'. ·.u99••tion" thlt it. duty lay in

clarification of the .tandard. for awarding I r.n.wIl expectancy

irr••pectiv. of the pr.dictiv. value of pa.t perfomanc., the

Ce-ai••ion .aid on r ...nd:

Pollowinq the court', lIU99..tion, v. now undertak. to
.xplain why Cowl.. ' a..untial peat neord varranta a
pr.f.r.ne. aufficient to oy.rcc.. Central' a adYanu...
und.r the div.r.ification and intl9ration cr1t.r1a and
Cowl•• ' d1sadvantage und.r the _in .tucl10 IIOV. i.au••
At the out••t we acJcnowlecl9' that a '''tant1a1 past
r.cord d•••rv.. no pr.f.r.nc. und.r the be.t
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practic.bl•••rvic. crit.rion ••t forth in the~
policy Sta\...n~. Rath.r, our .nalysi. conc.rn. the
.oa.what diff.r.nt probl••• rai••d in the comparativ.
r.n.wal cont.xt, with which the 1"5 'Aliey 1~'~'I.n~
dOis not .tt.apt to d.al. Cruci.l to our .naly.is is
the fact that failure to giv. a r.n.wal .xpect.ncy to
incuab.nt. r.nd.ring ..ritoriou•••rvic. to the
co..unity would r••ult 1n .19n1ficant public int.r••t
d.tri..nt.. w. u•• the t.ra "r.n.v.l expectancy" h.r.
in a g.n.ric ••na.. In our vi.w, th. .trenvth of th•
• xpectancy depend. on the ..rit of the ..st r.cord.
Wh.r., a. in this ca•• , th. 1ncuabant r.nd.r.d
sub.t.ntial but not .uperior ..rvie., the ".xpect.ncy"
tak•• the for- of a eo.,arativ, pr.f.r.nc. w.igh.d
ag.inst oth.r factor. • • • • An inCUllbent perfo1"lling
in • .uperior _noel' would r.c.iv. an .ven .tront'.r
pr.f.r.nc.. An incuabent r.nd.ring aini..l ••rvic.
would r.e.iv. no pr.f.r.ne.. Mor'oY.r, v. beli.v. that
Coft9r••• , in a..nding the Cc.aunication. Act in 1952,
ratifi.d the Coaai••io~'. judqa.nt that th••• factor•
• hould be tak.n into account in eomparativ. r.n.wal
proc••ding•.

Cawl •• IrQadelating. Inc., auprl, ., FCC 2d at 1012-13 (footnot••

oaitt~d). Th. co.-i••ion th.n ••t forth the thr••-part rational.

for the r.n.w.l .xp.ctancy th.t the Court in turn acc.pt.d.

central florid. II, .ypr., '83 F.2d at 507 (D.C. Cir. 1912).

only on. of thr•• r.tional•• , the on. focu.ing on the ••••nti.l

unr.liability of "1" paper propo.al. a. coapar.d with actual

·pa.t perfora.nc., i. in any way pr.dictiv. in natur.:~ the

W '!'b. court-indOI'''' ,..t-protr_int ba.i. for Avard of th.
renewal ~ncy in c....r.tiv. r.newal bearing. i. solid
ind.ed cc.pared vi1:h the clai-.d predi"iv. natura of
int..,rat.10n. ft. D.C. Circuit. i. not. oOllfortabl., t.o ..y 1:h.
1.a.t., with cont.inued use of int.evrat.ion a. a deci.iv. criterion.
Iepb~.l y. ree, '57 r.2d 173 (D.C. eir.), eert. denieo, 113 S.
Ct. 57 (1"2); rl.It'" In'IS·=i. ' ....&i., Ro. '0-1517
(D.C. eire 1"2) (t.o be pub1isbed at. '7' r.2d 15'). Wbil. th.
e_i••ion cont.inues t.o ..loy intep'at.ioll a. decisiv. in nav­
applicant only ca_, ArK;"Pt 'ms'eeti. Welt'" "nnenlaip,
PCC '3-115, • Diet. No. 17-S04 (rel..... liar. 10, 1"3), it baa
recently c~.nc" a rul_king, __iNU. At pe PgliSV
,,,,,_at AD r--r.,iy. -wa" '·'ri.., 7 pec Ilcd 2"4
(1992), t.o ••arch for a po••ibl. alt.ernativ••
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oth.r two, in r.spons. to the pan.l's invitation, sp.ll out the

Co.-ission's justifications for award of r.n.wal .xp.ctanci.s

irr.sp.ctive of pr.dictive valu.: providinq an incentive and

r.ward for quality s.rvic. that oth.rwis. would b. und.rmin.d by

the thr.at of ov.rfilinqs: and avoidanc. of a haphazard

r.structurinq of the broadcast industry.lll

In its .nsuinq Notic. of Inquiry in Be Qpsk'$ No. 81-742,

fAraulation of Polici•• Btlating tA the IrAa'sl.t Btnayal

ARplicant, St'mming frpm the Comparativ' H.aring Prps"', 88 rcc

2d 120 (1981), the Commission .aid:

. With r.sp.ct to ~••iqnificanc. of the
incumb.nt'. r.cord, w. have .... cl.ar our vi.w that
pa.t p.rforalnc. of a ".ub.tlntill" or "..ritoriou."
nltur. i. I r.l.vant factor to b. w.i9h.. in the
incumb.nt'. favor "ir~••p.ctiv. of [it.] pr.dictiv.
value • • • and • • • irr••pectiv. of any findin9
conc.rninq the cball.nq.r'. lik.ly future perforaanc•• "
C.ntral r1pri4. IDt.tAri"., Inc. v' fCC, 598 r.2' 37,
60, (D.C. Cir. 1978) (RIE AYri.. opinion on petition
for r.h.arin" quotin, PCC Petition for Reb.lrinq It
7). Our policy in this reqar' i. int.n••d "to in'uc,
.ffort. Ind inv'ltalnt., furth.rin, the public
int.r••t, thlt ..y not be '.voted by • lic.n••• without
r.l.on.bl. IIcurity [of t.nur.]." qr"\lr Ip'$pn
Ttl'vi'iAD cArpora\ipn v' rcc, 'HAra, 444 r.2' .t 858.
Ab••nt .n inc.ntiv. to r.nd.r ..ritoriou•••rvic.,
incuab.nt lic.n•••• , who woul' lik.ly be It a
di,,'v.nt.,. in future coapar.tiv. r.n.w.l c••••

JJ/ In yiner 1rc"O'S;i., Ing. y. rg;, 722 P.2. 756 (D.C. Cir.
1913), the D.C. Circuit int.rpr.ted the Ca.ai••ion'. thre.-part
rational.....r. -.i•• in the C~i••ion·. deci.ion.1 proc..."
and rlC09ftiaad th.t "th.r. _y be cirCUllaunce. wb.r. the public
int.r••t r.quir••• r.new.l ....ct.ncy .lthOU9h .11 the
justification••r. not .ffiraativ.ly Ibown." ~.t 7'2. Citinq
the Court'. ho1.i1\9 in yiAA- _"""S;1., ~. C__i ••ion b••
line. catavorically ltated th.t the thr.. juatificationa "nee'
not .11 be pr•••nt in ord.r to .ntitl. in~nt. to renew.l
....ct.nci••• It IMAM Pyrt;ber ..i. pt IQCMiz:y y4 Mpt;iga pf
lrppp'a4 Bul. Making in IC PRsk.t "A. 11-7.2, 3 rcc Red 5179,
511. (1988).
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in.ofar •• crit.ri••uch as div.rsitication .nd
int.gration are concerned, might be expected to favor
maximizing ahort-t.rm profits at the .xp.n•• of service
to the public.

~ .t 123. The Commi.sion propos.d that:

[Al r.n.wal applicant which •••t. the ••tabli.h.d
..ritoriou. a.rvic••t.ndard .hould pr.vail in the
capar.tiv. procHding. • • • Ab••nt the .o.t
compellin9 circuaatanc•• , w. beli.v. th.t only r.n.wal
applic.nts failing to m••t th••tandard of ••ritoriou•
••rvic••hould b. r.quir.d to d••on.trat. co.parativ•
•up.riority.

~ .t 124 (footnot•• omitt.d). Th. Commi••ion th.n w.nt on to

.olicit comm.nt on what w.ight .hould be .ccord.d this kind of

r.n.w.l .xpect.ncy.

In it. Slcond furthlr HAtic. Af Ingyiry a04 Notic. of

Prppg••d Bul. Making in Ie Dpck.t No••1-742, 3 FCC Red 517'

(1988), the Commi••ion call.d for furth.r comm.nt on what w.ight

.hould b••ccord.d the r.n.wal .xpectancy, .nd inquir.d

particularly wh.th.r the "coap.titiv••pur" provid.d by r.n.wal

chall.ng•••hould not be d••mpha.iz.d in light of the incr••••d

co~tition that r.n.wal incumbent. now f.c. from gr.atly

aultiplying bro.dc••t .nd oth.r ......di. outl.t. -- by po••ibly

b••ing the r.n.w.l .xpect.ncy on • compli.nc••tand.rd, r.th.r

th.n on a quality-of-prOfJra_inq .t.nd.rd. In.o doing, how.v.r

-- r.co;nizinq th.t it .u.t go on d.ciding capar.tiv. r.new.l

ca••• while it. propo••l ••r. being con.id.red -- th. Ca.ai••ion

.ffi~d ita b••ic .v.lu.tion of th. i.,crt.nc. of living

aivnificant w.i9ht to qu.lity paat perforaanc. by r.n.w.l

applicanta in the form of • r.n.wal .xpect.ncy.
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• *

Mor. r.c.ntly, in Hlrri.c;p. ot Chicago, Inc., 5 FCC Rcd

6383, 6384-85 (1990), r.con. d.nl.d, 6 FCC Red 4948 (1991), the

Co..1••ion again .tr••••d the importanc. ot the inc.ntiv•••p.ct,

a. di.tinqui.h.d from the pr.dictiv. a.p.ct of the r.n.wal

.xp.ctancy. Th. ca•• va. on r ••and fro. a d.ci.ion of the D.C.

Circuit in 10nrOl Communicatipn. Cprp. y. lCC, 900 F.2d 351, 355­

56 (D.C. Cir. 1990), in which the court, focu••ing on the

pr.dictiv. a.p.ct of pa.t programming, h.d h.ld that the

Co..i ••ion h.d act.d .rbitrarily and capriciou.ly in not faulting

Vid.o, the incumb.nt, for conv.rting to STV op.r.tion. and

••••nti.lly abandoning non-~nt.rt.ina.ntprogramming. On r.aand,

Vid.o argu.d that it••ub.tandard performance und.r Co..i ••ion

.tandard. in .ff.ct at the °ti.. (tr.ating STV op.ration. a. not

.x••pting bro.dca.t.r. from non-.nt.rtainm.nt progr.mming

guid.lin•• ) .hould in r.tro.p.ct b. vi.w.d a. a favorable

pr.dictor of future p.rformanc. blcau•• the co..i ••ion it••lf

lat.r chang.d it. aind and pro.p.ctiv.ly .anction.d oth.r. in

doing vhat the r.n.val applicant had don.. Th. comai••ion

acknowl.dg.d the ••rit in this arvua.nt, but r.j.ct.d it on the

ground that the inc.ntiv. factor und.rlying the r.n.wal

.xpectancy i. d••ign.d to indue. coaplianc. with r.quir...nt. in

.ff.ct at the ti•• , and i. of gr.at.r i.portanc. than the

predictive factor. 5 FCC Rcd at 6384.

Th. foregoing co..i ••ion pronoune...nt. .pell out the

nee•••ity and i.portanc. of providing, in the form of a r.n.wal

.xpectancy, an inc.ntiv. for good performanc., and avoiding the

- 18 -



opposite inc.ntiv. -- to crass commercial .xploitation while the

opportunity lasts -- that would otherwise r.sult from the threat

of ov.rfilin9s. As indicated, this incentive factor plainly

und.rli.s the Commi••ion'. noraal practice r.vi.w.d in the

pr.c.ding .ub-part III A. of this Petition, and provid•• an

additional atron9 r •••on th.t Tak ahould be .ccord.d the ben.fit

of it. r.n.wal .xp.ct.ncy in any n.c••••ry comp.rativ. h.arin9.

C. court pr.c.d.nt and .tatutory bar. regyir. tb. r.li.:
berein .ought.

1. %h' ceBli••iAh i. qbli••~.4. 'A th. aJ$.nt
cAnaiatent with th- 't77ynip.,igoa Apt. 'A giy•
• ff.ct '0 th, bink[Mp\CY Pllip1.. eebp4it4 in 'he
Plan approy.d by 'b. lankrypScy CRUrt.

Th. D.C. Circuit fir.t .nunciat.d in LeBR" y. rce, 494 F.2d

1145, 1146-47 n.2 (D.C. Cir. 1974), the propoaition th.t

b.nkruptcy l.w and policy, embodied in court-.pprov.d pl.n.

prot.ctin9 the int.r.sts of d.btor••nd cr.ditors, .hould b.

furthered, not fru.tr.ted, by the Cc.mi"ion', public interest

det.rain.tion,.~ More rec.ntly, the D.C. Circuit h., .xp.nded

the rational. of Lelgl. to requir. th. co..i ••ion, wh.r. it can

do .0 without viol.ting the C08munication. Act, to waive it. own

rule. .nd polici.. in ord.r to give .ff.ct to bankruptcy court

order.. Por ax..pl., in T.leayn4g. Inc, y, rcc, 802 F.2d 513,

518 (D.C. Cir. 1986), the e~i••ion h.d 9ranted a waiv.r of the

w 1._ v.. decid.d in th. cont.xt of d.finift9 the par_t.r.
of 1:b. -iMoc.nt creditor- .xception to th. rule of elace-Ogo
Je4ip Op, y, rec, 340 F.2d 711 (D.C. eire 1'64) (blocking
a••ignaent. or tran.f.r. by licensee. vbo.. ~lific.ti.na ar. in
i ••u.), firat recognized by the e..-i••ion in IIpgnd TbYrldlY
cprp" 22 FCC 2d 515, 516, r.cgn, gr.nt.d, 25 FCC 2d 112 (1970).
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: 'tt

duopoly rule and approved an a••ignm.nt of the debtor' •••••ts.

The Court .u.tained the waiver, holding:

[T]he rcc [i.) under the ••. obligation to give
con.ideration to this court'. ruling, in LiRo•• y. rcc,
that "in r.cognition of the pUblic int.r••t in
prot.cting innoc.nt creditor.," the Cc.ai••ion .hould
epprov. the ao.t .dvant.g.ou••al. of • bankrupt"
••••t. when .uch • tran.action "will not unduly
int.rf.r. with the rcc aandat. to .n.ure th.t the
broadca.t licen... .r. u••d end tran.f.rr.d
con.i.tently with the Co..unication. Act." 494 F.2d at
1148.

Similarly, in Cblnn.l .4 Jgint yentur•. OIbtgr In

pp•••••ion, 3 FCC Red 900 (1988), the d.btor in po•••••ion of an

operating .tation .ought re~.wal in Jun. of 1'.7, .nd fil.d a

long-form .pplication in S.pt.mb.r. Th. Chapt.r 11 b.nkruptcy

court had confirm.d • con••n.ual cr.ditor.' plan to ••11 the

.tati~n to the ••nior cr.ditor/form.r owner who had alr.ady

agr.ed in principle to .ell a controlling inter••t to a third

party. Th. main i ••ue in the ca•• wa. wheth.r a waiv.r of the

duopoly rule .hould be gr.nted to permit a part "owner of the

••nior cr.ditor to hold .ttributabl. but non-controlling

int.re.t. in two TV .tation. in the aark.t. The Co.-i••ion

granted a on.-y.ar w.iver in part to proaot. bankruptcy policie••

The C~i••ion .aid:

IT)be court baa .bted that tIM Cc.ai.sion, in Mkift9
t. own public inten.t detanination., sbould consider

other feder.l policie., to tIM extent pos.ible. ....
Lelp•• y. rcc, 414 r.2d 1145, 1146-47 n.2 (D.C. Cir.
1974). [*]. We bav. pnvioualy ,iven wi,ht to th.
findift9. of • bankrUptcy court in dealing with other
....ct. of the aultipl.-ovnenbip rul... 1M
Ttl..un4p. Inc· y. ree, 10[4] r.2d 513 (D.C. Cir.
1'1') • In the ca.. nov before u., the aaftkruptcy Court
b•• r.viewed and .pproved • plan that, ..ong oth.r
thing., propo••• the ••le of [the .t.tion) to [the

- 20 -



••nior cr.ditor] .0 a. to ••rv. the goal. und.rlying
the bankruptcy law. g.n.rally, and the innoc.nt
cr.ditor. of [th. r.n.wal applicant) .p.cifically.
Thu., grant of the a••ignm.nt application will
accommodat. anoth.r important f.d.ral policy.

[*J [Footnot. in original]. LeRp•• , a. h.r., involv.d a
.tation in bankruptcy. Unlike LeBe'., th.r. are no
.ub.tantial and aat.rial qu••tion. of tact a. to wh.th.r the
••ll.r • • • po••••••• the r.qui.it. qualification. to b. a
Ca.ai••ion lic.n••••

~ at 901. De.pit. it. r.luctanc. in oth.r .ituation. to grant

r.n.wal to an int.rim lic.n••• , the Commi••ion r.adily grant.d

r.n.wal to the d.btor in po•••••ion to .nabl. con.ummation of a

plan of r.organization. lll

It i~ cl.arly con.i.t.nt with the Co..unication. Act tor th.

Ca.ai•• ion to follow it. noraal practic. in this ca•• and .pecify

a coapari.on betw••n the r~n.wal applicant and the chall.ng.r.

It i ••qually cl.ar that the policy of the Bankruptcy Cod., a•

• abodi.d in the plan of r.organization approv.d by the Bankruptcy

court, will b•••rv.d th.r.by. Accordingly, the authoriti••

di.cu•••d h.r.in r.quir. that the Cc.ai••ion d••ignat. a h.aring

in which Tak will be accord.d the right to prove and ben.fit from

it. r.n.wal .xpectancy.

2. ',ilME! '9 pEedi , """ 19....1 'XI'Ss,ney ypuld
yipll" \hi ap,pwaSic .,.V pEpsec,inp prpptrtV of
ft"', ""1j'.

Failure to give .ftect to the renewal expectancy of th.

debtor in thi. ca.. would not only be a departure troa

111 In Ql'QMl 33, Ing., 3 PCC Ilcd "'4, "10 (1'11), a ea••
• i.ilar to SMu.l ", _hE In b·'.,iM, the C-.iaaion ..id
that it, waiver of th. duopoly nale va. ·praai.ed larvely on
acca..odatinq the policies underlying th. bankruptcy law. and the
protection of innocent creditor•• "
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Commi••ion precedent, and violate court-approv.d r.n.wal

.xpectancy guid.lin•• and the Commission's affirmative obligation

to turth.r the policy ot the aankruptcy Code, it would, by

.li.inating Tak'. r.n.wal .xp.ctancy, also violate the automatic

stay i.pos.d by S.ction 362(a) (3) of the Bankruptcy Cod••~1

Tak's int.r••t in its FCC lic.n••• , including it. r.n.wal

.xpectancy, con.titut•• ·property of the ••tat." within the .-bit

ot 11 U.S.C. I 541(a) subj.ct to the automatic stay provision

contain.d in 11 U.S.C. S 362(a).~ SUbparagraph (3) of that

361 ••ction 362 (a) (3) of the lanJtruptcy Cod. iape••• an
autoaatic .tay, .ff.ctiv. upon the fili"9 of a bankruptcy
petition, again.t ·any act to obtain po•••••ion of property of
the ••tat. or of property fro. the ••tat. or to .x.rci.. control
ov.r prop.rty of the ••tat•• "

1ZI billy 'UrMI. IDA. y......Y, 124 •••• 426, 430 (S.D.N.Y.
1"1) (at(irwina AD .. OPYP ,.,il. 10 ~h...~ter At ryg'ly
!¥PEPII. Inc., 114 •••• 165 Clankr. S.D.W.Y. 1"0», .....1
4i_ill. fAr llqk AC '_11M' 1..iIMU• i ., "2 F.2d 769, 774­
76 (2d eire 1"2); I£pMn Zre",nrt Trusklee', Ipc., 111 •• R.••9
(lanltr•••D. Ga. 1"0); RD••} "'E!!beP '.We GAY; Ins ..
9'btprl, 120 •••• 724 (lankr••• D.N.Y. 1"0); 2ry4ID~i.l Lin."
IDc .. QlbtiAr y.•, D_hi; GA., 107 •••••32 (lankr. S.D.N.Y.
1'1'); In rI lIi\h, '4 •••• 220, 221 CBanJtr. M.D. Ga. 1"').
Th••• and oth.r authoriti•• ar. diacus.ed intrl.

In Tak Ss .a.,1... 1M. y. In .M PI !ft~' No.
'2-1'61, 1••3 WL 2.132 (7th Cir. Feb. " l"3),i 'in r.
ZM Zz"ni_t;.i_, IIF., 131 •••• 561 (W. D. Wia. 1"2), the
.ev.nth Circuit upb.ld the C_i.aion'. traditional r.fual to
reCCMJftll. MCUrlty intere.t. in FCC licen... (L,L., .,.lU"-SiX. IDA" 1 rce 24 '65, .17 (1'65». In.o doi09, the
sev.nth Circuit, like the di.trict court, 13. •••• at 576, ..d.
cl..r that it. holdi.. wa. in no way inconsiat.nt with 1:b.
boldi09 of th. c_i••ion in I. EI 111., 3 Pee JlGd 1102 (1"'),
peraitting .al. of a -bar.· licen.. for UftbQilt cellular
faciliti•• , or with the bolding of the district court in ruglIY,
..r., incluclift9 an rec lie.n•• in ·property of the ••tat.· of •
debtor in bankruptcy (1"3 WI. 2'132).

(continu.d•.• )
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